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STATEMENT OF THE | SSUE

The issue presented is whether Respondent is guilty of the
all egations contained in the Adm nistrative Conplaint, and, if
so, what disciplinary action should be inposed.

PRELI M NARY STATEMENT

On March 28, 2007, Petitioner, the Departnent of Financial
Services (the "Departnent”) issued a 14- Count Adm nistrative
Conmpl ai nt agai nst Respondent, Laura J. King, alleging that she
had viol ated several provisions of the Florida | nsurance Code! by
selling ancillary products to her autonobile insurance custoners
wi t hout the custonmers' infornmed consent, a practice referred to

as "sliding," by selling a surplus lines insurance product

wi thout making a diligent effort to place the coverage with an
i nsurer authorized to transact that type of insurance in this
state, and by failing to notify the Departnment of a change of
address as required by | aw. Respondent denied the allegations
and requested a formal hearing. On April 20, 2007, the matter
was referred to the Division of Administrative Hearings ("DOAH")
for the assignnment of an Administrative Law Judge and the
conduct of a formal hearing. The matter was continued tw ce
bef ore conmenci ng on August 14, 2007, and concl udi ng on

August 21, 2007. By stipulation of the parties, the record was

| eft open to provide the parties the opportunity to take the

deposition of a witness who was unavail able for the hearing. On



Sept enber 7, 2007, counsel for Petitioner filed a Letter
notifying this tribunal that the parties had agreed that the
testinony of the witness was no | onger required. By Oder,
dat ed Septenber 11, 2007, the record in this proceedi ng was
cl osed.

On August 6, 2007, the parties filed a Pre-Hearing
Stipulation in which the Departnent dism ssed Counts X, XlI,
XIll, and XIV of the Adm nistrative Conplaint, which were the
counts relating to the "diligent effort” requirenent associ ated
with placing surplus lines coverage. As to the renaining
al l egations, the Pre-Hearing Stipulation contained the follow ng

St at enent of Facts Admitted:

1. Respondent is licensed by Petitioner as
alife including variable annuity and
health, life and health, and a general I|ines
i nsurance agent, and has been issued |icense
nunber A046962.

2. Respondent was so |licensed at all tines
rel evant to the dates and occurrences
referenced in the Adm nistrative Conplaint.

3. The Departnent has jurisdiction over
Respondent's insurance |icenses and
appoi nt ment s.

4. At all tinmes relevant to the dates and
occurrences referenced in the Admnistrative
Conpl ai nt, Respondent was enpl oyed or
affiliated with Direct General |nsurance
Agency, Inc., a Tennessee corporation, doing
business in Florida as Cash Register

| nsur ance.



5. On or about Cctober 7, 2005, Respondent
sold Janmes Gatlin a private passenger

aut onobi |l e i nsurance policy as evidenced by
Joint Exhibit 2.

6. On or about COctober 7, 2005, Respondent
sold Janmes Gatlin a travel protection plan
as evidenced by Joint Exhibit 2.

7. On or about Cctober 7, 2005, Respondent
sold James Gatlin an acci dent nedi cal
protection plan as evidenced by Joint

Exhi bit 2.

8. On or about Cctober 7, 2005, Respondent
sold Janes Gatlin a termlife insurance
policy as evidenced by Joint Exhibit 2.

9. On or about August 17, 2006, Respondent
sold Gabriella Jungling a private passenger
aut onobi |l e i nsurance policy as evidenced by
Joint Exhibit 3.

10. On or about August 17, 2006, Respondent
sold Gabriella Jungling a vehicle protection
pl an as evi denced by Joint Exhibit 3.

11. On or about August 17, 2006, Respondent
sold Gabriella Jungling a termlife

i nsurance policy as evidenced by Joint
Exhi bit 3.

12. On or about August 19, 2006, Respondent
sold Bruce Hansen a private passenger

aut onobi | e i nsurance policy as evidenced by
Joi nt Exhibit 4.

13. On or about August 19, 2006, Respondent
sol d Bruce Hansen a vehicle protection plan
as evidenced by Joint Exhibit 4.

14. On or about August 19, 2006, Respondent
sold Bruce Hansen a termlife insurance
policy as evidenced by Joint Exhibit 4.

15. On or about July 20, 2006, Respondent
sol d Sidney Dossantos a private passenger



aut onobi |l e i nsurance policy as evidenced by
Joi nt Exhibit 5.

16. On or about July 20, 2006, Respondent
sol d Sidney Dossantos a vehicle protection
pl an as evidenced by Joint Exhibit 5.

17. On or about July 20, 2006, Respondent
sold Sidney Dossantos a termlife insurance
policy as evidenced by Joint Exhibit 5.

18. On or about August 9, 2006, Respondent
changed her principal business street
address from 6318 U S. H ghway 19, North,
New Port Richey,!? Florida, to 5116 U.S.

H ghway 19, North, New Port Richey, Florida,
but did not, until on or about March 3,
2007, notify Petitioner of this change in
princi pal business street address.

19. During the period covered by the

Adm ni strative Conplaint, Respondent earned
approximately thirty-four percent (34% of
her total conpensation from Direct Genera

| nsurance Agency, Inc., from conm ssions on
the sale of the accident nedical protection
pl an, the travel protection plan, the
vehicle protection plan, and the termlife

pol i cy.

During its case-in-chief at the final hearing, the

Departnment presented the testinony of Carol

Jor dan,

Janmes Gatlin, Sidney Dossantos, Bruce Hansen,

Gabriella Johnson, nee Jungling. The Departnent al so

the rebuttal testinony of Susan Jordan, Tracie Drake,

Lee Buri nskas, Susan

and
present ed

I rai da

Hol | and, Mranda O ay, and Joan Levandowski. Respondent

testified on her own behalf and presented the |ive testinony of

Tim Arnol d and the deposition testinony of David Lane.



Joint Exhibits 1 through 7 and 12 were adm tted by
stipulation of the parties. The Departnent's Exhibits 8, 9, and
10 were also admtted into evidence. Respondent objected to the
i ntroduction of Departnment Exhibits 8 and 9, and did not object
to Departnent Exhibit 10.

The four-volume Transcript was filed at DOAH on
Septenber 12, 2007. On Septenber 13, 2007, the parties filed a
joint notion to extend the time for filing proposed recommended
orders until October 15, 2007. This notion was granted by an
Order dated Septenber 13, 2007. On COctober 10, 2007, the
parties filed a second joint notion seeking an extension of the
time for filing proposed recommended orders until Cctober 22,
2007. By Oder dated October 11, 2007, the notion was granted.
The parties tinely filed their Proposed Reconmended Orders in
conpliance with the Order of Cctober 11, 2007.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the followi ng findings of fact are nade to suppl enent
and clarify the extensive factual stipulations set forth in the
parties' Statement of Facts Adnmitted®:

1. Respondent works as the nanager of a Cash Regi ster
| nsurance ("Cash Register") office in New Port Richey. Cash
Regi ster is owned by Direct General |nsurance Agency, Inc.

("Direct Ceneral").



2. Respondent sells autonobile insurance to individual
custoners. During the relevant period, Respondent also sold
four ancillary products: a vehicle protection plan, an accident
medi cal protection plan, a travel protection plan, and a term
life insurance policy.* Respondent is paid a salary, and
recei ves no conmm ssion on the sale of autonobile insurance.
Respondent does receive a ten percent conmm ssion on the sale of
ancillary products. Respondent received 34 percent of her
overall inconme fromthe sale of ancillary products during the
rel evant tinme period.

3. Respondent deals with at |east 50 custoners per day,
si x days per week. She sells between seven and ten autonobile
i nsurance policies per day, on average.

4. G ven her custoner volunme, Respondent cannot remnenber
each custonmer to whom she has sold insurance. Respondent
frankly testified that she had no specific recollection of
selling the policies to the individuals named in the Statenent
of Facts Admitted.

5. However, Respondent also testified that she sells
i nsurance according to a script, and that in light of this
unvarying practice she could state with confidence whet her she
had or had not engaged in the specific sales techniques alleged

by the Departnent and its w tnesses.



6. Respondent testified at length as to her sales routine.
When tal king to potential custoners on the tel ephone, Respondent
must follow the script provided by Direct CGeneral. Respondent
testified that agents are not required to follow the script when
custoners cone in to the office, but that she generally adheres
to the format provided by her enployer. Al of the sales at
issue in this proceeding were generated via in-person sales at
Respondent's Cash Regi ster office.

7. Respondent first obtains basic information fromthe
customer: nane, address, date of birth, Social Security nunber,
whet her there are persons over age 14 in the househol d and
whet her those persons will drive the insured vehicle. She then
asks the type of vehicle and the type of coverage the custoner
wants to purchase.

8. Respondent enters the information into her conputer,
whi ch generates a price quote. |If the custoner wants only basic
personal injury protection ("PIP') and property damage coverage,
Respondent inforns the customer that the quoted price includes
PIP with an optional deductible of $1,000, a coverage limt of
$10, 000, and property danage coverage of $10, 000.

9. The price quote includes a down paynment and nonthly
paynents. The quoted anobunts vary dependi ng on whet her the

cust oner chooses to make 10 or 12 paynents. During her



presentati on, Respondent nentions that the price quoted for the
nont hly paynments includes the ancillary products.

10. Once the custoner has agreed to the price quote,
Respondent nmakes a conputer inquiry to obtain the custoner's
driving record. Wile waiting on these records, Respondent goes
over a "pen sale" docunent with the custoner. The pen sale
docunent is a handwitten sheet that Respondent draws up in the
presence of the custoner to explain the policies.

11. Respondent's pen sale sheets for M. Gatlin,

Ms. Johnson, M. Hansen, and M. Dossantos (hereinafter referred
to collectively as the "Conpl ai ning Custoners”) were admtted
into evidence. At the top of the page, under the headi ng
"Mandatory," Respondent outlined the PIP and property damage
coverages, with the custoner's options regardi ng deducti bl es.
Lower on the page, under the heading "Optional," Respondent
outlined the details of the ancillary coverages included in the
price quote.

12. Respondent testified that she sits with the customer
and uses the pen sale sheet to explain the mandatory coverages
in detail. She explains that Florida |law requires that she
offer bodily injury liability coverage, but that the customer
has the option to reject it, and she indicates the custoner's
deci sion on the pen sale sheet. She explains the ancillary

policies, and indicates on the pen sale sheet which of these



policies the custonmer accepts and which ones the custoner
rejects. The custonmer is asked to sign the bottom of the sale
sheet .

13. \Wen shown the pen sale sheet for each Conpl ai ning
Cust oner, Respondent was able to state with confidence which
ancillary policies each of them has accepted or rejected. None
of the Conplaining Custoners deni ed having been shown the pen
sal e sheet, though none of them appeared to grasp its
significance. Each of the Conpl ai ning Custoners conceded t hat
the signature at the bottomof his or her respective pen sale
sheet was genui ne.

14. After Respondent obtains the customer's signature on
t he pen sal e sheet, and has received the custoner's driving
records, she prints out the policy paperwork and goes over it
with the custoners.

15. The earliest of the Conplaining Customers was Janes
Gatlin (Counts I, 11, and Ill of the Adm nistrative Conplaint),
who purchased insurance from Respondent on QOctober 7, 2005.°
M. Gatlin's signed pen sale sheet indicated that he accepted
the accident nedical protection plan, the travel protection
plan, and the termlife policy. It also indicated that he
rejected optional uninsured notorist, nedical paynent,

acci dental death, and conprehensive and collision policies

10



of fered by Respondent. M. Gatlin's policy paperwork was
admtted into evidence.

16. After explaining the autonobile policy, Respondent
expl ained the ancillary products that M. Gatlin had initially
accepted on the pen sale sheet.® Respondent first showed
M. Gatlin a spreadsheet titled, "Explanation of Policies,
Cover ages and Cost Breakdown (I ncl udi ng Non-Insurance
Products)." Under the subheading "Auto Policy Coverages," the
spreadsheet set forth the anbunt and type of coverage for each
of the two cars for which M. Gatlin was buying insurance, as
well as a premumesti mate for each vehicle. Under the

subheadi ng "Optional Policies,"” the spreadsheet set forth the
followi ng: "Anerican Bankers Travel Protection Plan," "LIoyds
Acci dent Medical Protection Plan,” and "Life Insurance.” A
nont hl'y prem um anmount was set forth next to each of the three
opti onal coverages.

17. The subheading "Optional Policies,” the list of the
optional policies, the premiumanounts for each optional policy,
and the total estimated cost of all products are separately
circled by hand on the spreadsheet. Respondent testified that
it is her practice to circle these itens as she explains themto

the custoner. M. Gtlin's initials appear above the |ist of

optional policies.

11



18. Below the grids of the spreadsheet is the foll ow ng
text (enphasis added):
|, the undersigned, acknow edge that:

The above prem uns are estinmates and that

the actual prem umcharged to me will be
determ ned by the Insurance Conpany i ssui ng
the policy. Further, |I amresponsible for

t he amount of the prem um charged at the
time the policy is issued.

| agree that if nmy down paynment or ful
paynment check is returned by the bank for
any reason, coverage will be null and void
fromthe date of inception

| acknowl edge that | have been advi sed of
and understand the above coverage(s), and
cost breakdowns, including non-insurance

products, if any, and further [sic] that |
have received a conplete copy of this

product .

This docunment is only an expl anati on of

i nsurance coverage and ot her products, if
applicable—+t is not a contract. The
policy, if issued, will contain the terns
and conditions of coverage. The |level of
coverage illustrated above is based on
prelimnary information which | have
supplied. My eligibility for coverage is
subj ect to the acceptance of ny application
in accordance with the I nsurance Conpany's
underwriting requirenents.

Cust oner Signature Dat e
19. The signature line was signed by "James D. Gatlin" and
dated October 7, 2005. At the hearing, M. Gtlin conceded the

authenticity of his initials and signature on the spreadsheet.
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20. Respondent next expl ained the details of the accident
medi cal protection plan to M. Gatlin. She expl ained the
coverage options (individual, husband and wfe, or famly), and
t he annual prem um for each. On the application, Respondent
circled the "Individual Coverage Only" option. M. Gatlin
placed his initials in the space provided to indicate his choice
of coverage, and signed the application on the |ine provided.

21. A second page, titled "Accident Medical Protection
Plan," detailed the coverage provided and the nmethod of filing a
cl ai munder the policy. The following text is provided at the
bottom of the page (enphasis added):

THE ACCI DENT MEDI CAL PLAN IS A LIM TED
POLICY. READ I T CAREFULLY.

|, the undersigned, understand and
acknow edge that:

The Acci dent Medical Plan does not provide
Liability Coverage insurance for bodily
injury or property danmage, nor does it neet
any financial responsibility law. | am

el ecting to purchase an optional coverage
that is not required by the State of
Florida. M agent has provided ne with an
outline of coverage and a copy of this

acknow edgenent .

If | decide to select another option, or
cancel this policy, | nust notify the
conpany or ny agent in witing.

| agree that if my down paynent or ful
paynment check is returned by the bank for
any reason, coverage will be null and void
fromthe date of inception

13



| nsured' s Signature Dat e

| hereby REJECT this val uabl e coverage:

| nsured' s Signature Dat e
22. M. @Gtlin signed and dated the formon the first |ine
provi ded, indicating his acceptance of the accident nedica
protection plan.
23. Respondent next explained the travel protection plan.
The two forns associated with this plan set forth the coverages
provided, the limts of those coverages, and the prem um
associated with the plan. The first formwas titled, "Anerican
Bankers | nsurance Conmpany Optional Travel Protection Plan.”
After listing the coverages and their limts, the formread as
foll ows:
Pur chasi ng the Optional Travel Protection
Plan is not a condition of purchasing your
autonobile liability policy.
| hereby acknow edge | am purchasi ng an
Optional Travel Protection Plan, and that |

have received a copy of this
acknow edgenent .

| nsured Si gnhature Dat e

| HEREBY REJECT TH S VALUABLE COVERAGE

| nsured Signature

Dat e

14



24. M. Gtlin signed and dated the first line of the
form indicating his acceptance of the policy. The second form
titled "Travel Protection Plan—Florida Declarations,” |isted the
effective dates of the policy, the premium the autonobile
covered, repeated the coverages and their |limtations, and gave
notice to the insured of his 30-day right to exam ne the policy
and return it for a full refund provided no | oss has occurred.
M. Gatlin signed and dated the "Applicant's Signature" |ine.

25. Respondent next went over the docunents relating to
the termlife policy that M. Gatlin accepted on the pen sale
sheet. The policy naned Carol Burinskas, with whom M. Gatlin
lived, as the beneficiary on the $10,000 policy, and stated an
annual prem um of $276.00. M. Gatlin initialed his "no"
answers to six standard insurability questions dealing with
recent medical history and exposure to HHV. M. Gatlin signed
and dated his acceptance of the policy on the signature line
provi ded.

26. After conpleting her explanation of the various
policies and obtaining M. Gatlin's acceptance, Respondent next
expl ai ned the prem um finance agreenent. On the first page of
t he agreenent, under the heading, "Item zation of Anmounts
Fi nanced, " was stated the type of policy, the insurance conpany,

and the annual prem umfor each of the four policies accepted by

15



M. Gatlin, totaling $1,363.00, plus $4.55 in docunentary stanp
tax, less a down paynent of $151.00, for a total anount financed
of $1,216.55. The page disclosed the finance charge ($139.99)
and the annual percentage rate of the loan (24.37%. M. Gatlin
opted to make 10 nonthly paynents of $135.65, and initialed the
bottom of the first sheet of the prem umfinance agreenent, then
signed the second page to indicate his acceptance of the |oan
terns.

27. Finally, Respondent showed M. Gatlin a docunent
titled "I nsurance Prem um Fi nanci ng Di scl osure Form " which
redundantly set forth in a sinplified formexactly what
M. Gatlin was purchasing and a breakdown of what each el enent
of his purchase contributed to the total cost of the |loan. The
item zation read as follows:

| nsurance you are REQU RED by | aw to have:
Personal Injury Protection (PIP) $578
Property Danmge Liability (PD) $314
O her insurance which you MAY be required by
| aw to have:
_ Bodily Injury (if an SR-22 has been
i ssued) $0

OPTI ONAL i nsurance cover age:
Bodily Injury (if an SR-22 has NOT been

i ssued) $0
Medi cal Payments $0
Uni nsured Modtori st $0
Conpr ehensi ve $0
Col | i si on $0
Acci dent al Death $0
Towi ng $0
Travel Protection Plan $60

16



Rent al $0

Hospital Indemity $110
Li fe I nsurance $266
Life Policy Fee $10
SR-22 Fee $0
Recoupnent Fee, if applicable $0
Policy Fee, if applicable $25
TOTAL | NSURANCE PREM UMS $1, 363

Docunent Stanp Tax, if applicable $4.55
Less Down Paynent applied $151. 00
AMOUNT FI NANCED (| oaned to you) $1, 216. 55
|, James Gatlin, have read the above and

understand the coverages | am buyi ng and how
much they cost.

Si gnature of Naned | nsured Dat e

28. M. Gatlin signed and dated the Insurance Prem um
Fi nanci ng Di scl osure Form on the spaces indi cat ed.

29. As noted above, Carol Burinskas lives wwth M. Gatlin
and was naned as the beneficiary in the termlife policy the
Respondent sold to M. Gatlin. M. Burinskas testified that she
went into Respondent's Cash Register office on M. Gatlin's
behal f a day or two before he conpleted the transaction.

Ms. Burinskas had obtained quotes from several agencies in the
course of doing the legwork for M. Gatlin's insurance purchase.

30. M. Burinskas testified that she told Respondent that
she was shopping for M. Gatlin, and was seeking quotes on the

bare m ni mum i nsurance, "just what we needed to get a tag for
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the car."” Based on information provided by M. Burinskas,
Respondent provided a price quote, which Ms. Bruinskas showed to
M. Gatlin at hone that evening. M. Gatlin | ooked over the
guot e and pronounced it acceptable. He told M. Burinskas that
he would stop in at the Cash Register office the next day and
conpl ete the paperwork for the policy.

31. M. Gatlin testified that he believed the Cash
Regi ster quote offered the nost reasonable price he had seen,
but he was unaware that Respondent's quote included the
ancillary policies discussed above. When he went into
Respondent's office, he reiterated to her that he wanted only
"the bare mninuminsurance.” M. Gatlin owed his vehicles
outright and saw no need to carry extra coverage on them

32. M. Gatlin testified that Respondent asked himif he
wanted |ife insurance, and he declined. M. Gtlin already had
a $250,000 Iife insurance policy through his enployer, Pasco
County, for which M. Gatlin's sister is the beneficiary. He
testified that if he had known he was purchasing a life
i nsurance policy from Respondent, he would have nade his sister
the beneficiary. As noted above, Ms. Burinskas is the stated
beneficiary of the termlife policy Respondent sold to
M. Gatlin.

33. M. Gatlin testified that Respondent "was speaki ng

very quickly and putting the papers in front of ne just as fast
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as she was talking, so | was busy signing and dating." By the
end of the process, "there was a stack of papers, rather thick"
in front of M. Gatlin.

34. M. Gtlin never heard Respondent say that sone of the
itenms he was purchasing were optional. |In fact, he could not
remenber nmuch at all about the content of Respondent's
presentation. He renmenbered that Respondent tal ked while he
initialed and signed in the places where she poi nt ed.

35. On cross-examnation, M. Gatlin conceded that
Respondent may have explained the ancillary policies, but so
fast that he could not understand. He even conceded that he had
al | oned Respondent to talk himinto buying the policies, though
he | ater amended his answer to assert that he had been
"banboozl ed. "

36. M. Gatlin made no effort to sl ow down Respondent's
presentation, and he had no questi ons about anythi ng Respondent
was saying. M. Gatlin stated that his only concern was how
much he was paying, and that he was satisfied with the price
guot ed by Respondent at the tinme he bought the policies.

37. M. Gatlin stated that it should have been obvious to
Respondent that he was not reading the docunents he was signing.
He trusted Respondent to treat himthe right way, and not sel

hi m products w thout his know edge.
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38. Respondent deni ed that she ever rushes anyone through
t he sal es process, or has ever sold a custoner a policy the
custoner did not agree to purchase.

39. Ms. Burinskas discovered the ancillary policies only
after readi ng a newspaper article about Direct CGeneral and the
practice of sliding. She asked M. Gatlin if he had purchased
any policies nentioned in the article, and he said that he had
not, "as far as he knew." Ms. Burinskas pulled out the
i nsurance paperwork, and in short order was able to ascertain
that M. Gatlin had purchased the ancillary products descri bed
above.

40. The next Conpl ai ni ng Custoner was Gabriella Jungling,
now known by her married nanme of Johnson (Counts IV and V). On
August 17, 2006, Ms. Jungling and her future husband, Jereny
Johnson, were at a Division of H ghway Safety and Mt or Vehicles
("DHSW") office. M. Johnson was attenpting to have his
suspended |icense reinstated, but was infornmed that he nust
obtain the SR 22 formbefore his license could be issued. A
DHSW enpl oyee gave Ms. Jungling the names of several insurance
conpani es that could imediately wite a policy. M. Jungling
not ed that Respondent’'s Cash Regi ster office was near the DHSW
office. M. Jungling and M. Johnson drove to Respondent's

of fice.
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41. M. Jungling testified that she handled all the
transactions that occurred at Respondent's office. She and

M. Johnson intended to obtain "full coverage," whatever they
needed to fulfill the SR 22 requirenent and satisfy the bank
that financed M. Johnson's truck, which was the only vehicle on
the resulting policy. M. Jungling told Respondent that she
wanted full coverage for a financed truck.

42. Respondent made her standard sal es presentation to
Ms. Jungling. She gathered the basic information described in
Fi ndi ng of Fact 7 above, then gave Ms. Jungling a price quote
t hat included the amount of the down paynment and nonthly paynent
anounts. Included in the price quote were the optional vehicle
protection plan and a termlife insurance policy. Respondent
explained to Ms. Jungling that the optional vehicle protection
pl an i ncluded $125 per day for hospitalization resulting froman
acci dent and $25 per day for a rental car if the insured car is
in an accident or is stolen. M. Jungling agreed to the price
quot e.

43. Respondent next went over a pen sale sheet with
Ms. Jungling. As noted in the general pen sale findings above,
Ms. Jungling did not deny having seen the pen sale sheet and

admtted that she signed it. The pen sal e docunent was

different fromthat shown to M. Gatlin because D rect Cenera

21



had ceased offering the travel protection plan and instead
offered the vehicle protection plan. See footnote 4, supra

44. The signed pen sale sheet indicated that M. Jungling
accepted the vehicle protection plan and the termlife insurance
policy. It also indicated that she rejected optional uninsured
not ori st, mnedical paynent, accidental death, conprehensive and
collision policies.

45. Respondent next printed the policy paperwork and
reviewed it wth Ms. Jungling. M. Jungling signed the vehicle
protection plan application on the signature line, directly
beneath the foll ow ng | anguage: "The purchase of this plan is
optional and is not required with your auto insurance policy. |
hereby request that the above coverages be placed in effect on
the date and for the termindicated.” The application indicated

"8 with a term of

that Ms. Jungling was opting for a "famly plan
one year.

46. M. Jungling also signed a separate page titled,
"Optional Vehicle Protection Plan Summary & Acknow edgenent. "
This formlisted the coverages and limtations provided under
the vehicle protection plan. Belowthis listing, in bold type,
was the statement, "Please Read Your Policy Carefully For A Ful

Expl anati on of Benefits." Beneath the bold type was the

foll owi ng | anguage:
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Pur chasi ng the Vehicle Protection Plan is
not a condition of purchasing your
aut onobi | e policy.

| hereby acknow edge that my agent has fully
expl ained to me and | understand:

1. the coverage provided under the Vehicle
Protection Pl an;

2. that the Vehicle Protection Plan is an
optional insurance product that is separate
fromny autonobil e insurance policy;

3. that purchasing this optional Vehicle
Protection Plan is not a condition of
pur chasi ng ny autonobil e insurance policy;

4. | have nmade an infornmed decision to
pur chase the Vehicle Protection Plan, and

5. | have received a copy of ny signed
acknow edgenent .

| nsured Signature Dat e

| HEREBY REJECT TH S VALUABLE COVERAGE

| nsured Signature Dat e

47. M. Jungling signed the first signature |ine,
i ndi cati ng her acceptance of the policy.

48. Respondent went over the docunents relating to the
termlife policy that Ms. Jungling accepted on the pen sale
sheet. The policy naned M. Johnson as the beneficiary on the
$10, 000 policy, and stated an annual prem um of $108. 00.

Ms. Jungling initialed her "no" answers to the standard
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insurability questions, and signed and dated her acceptance of
the policy on the signature |ine provided.

49. Respondent showed Ms. Jungling an "Expl anation of
Pol i ci es, Coverages and Cost Breakdown (Including Non-Insurance
Products)" spreadsheet identical in formto that shown
M. Gatlin. The "Optional Policies" subheading Iisted the
optional policies, their prem um anounts, and the total
estimated cost of all products. These optional itens were
individually circled by Respondent and initialed by
Ms. Jungling. The spreadsheet contained | anguage identical to
that set forth in Finding of Fact 18 above. Ms. Jungling signed
and dated the sheet in the spaces provided.

50. Respondent presented the prem um finance agreenent to
Ms. Jungling in the same fashion described in Finding of Fact 26
above. On the first page of the agreenent, under the heading,
"Item zation of Anpbunts Financed," was stated the type of
policy, the insurance conpany, and the annual prem umfor each
of the three policies (auto, life, and vehicle protection)
accepted by Ms. Jungling, totaling $3,052.00, plus $9.80 in
docunentary stanp tax, |ess a down paynent of $295.00, for a
total anmount financed of $2,766.80. The page disclosed the
finance charge ($308.35) and the annual percentage rate of the
loan (23.51%. Ms. Jungling opted to nake 12 nonthly paynents

of $256.26, and initialed the bottomof the first sheet of the

24



prem um fi nance agreenent, then signed the second page to
i ndi cate her acceptance of the | oan terns.
51. Finally, Respondent showed Ms. Jungling the Insurance
Prem um Fi nanci ng Di scl osure Form The item zation for
Ms. Jungling's policies read as foll ows:
| nsurance you are REQUIRED by | aw to have:
Personal Injury Protection (PIP) $491
Property Danmge Liability (PD) $405
Ot her i nsurance which you MAY be required by
| aw to have:
Bodily Injury (if an SR-22 has been
i ssued) !9 $0

OPTI ONAL i nsurance cover age:
Bodily Injury (if an SR-22 has NOT been

i ssued) $782
Medi cal Paynent s $0
Uni nsured Mdtori st $0
Conpr ehensi ve $131
Col l'i sion $830
Acci dent al Deat h $20
Towi ng $0
Rent al $0
Li fe I nsurance $98
Acci dent Medical Pl an $0
Vehicle Protection |nsurance $260
Life Policy Fee $10
SR- 22 Fee $0
Recouprment Fee, if applicable $0
Policy Fee, if applicable $25

TOTAL | NSURANCE PREM UMS $3, 052

Docunent Stanp Tax, if applicable $9.80
Less Down Payment applied $295. 00

AMOUNT FI NANCED (1 oaned to you) $2, 766. 80
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|, Gabriella N Jungling, have read the
above and understand the coverages | am
buyi ng and how nuch they cost.

Si gnature of Named | nsured Dat e

52. Ms. Jungling signed and dated the |Insurance Prem um
Fi nanci ng D scl osure Form on the spaces indicat ed.

53. Ms. Jungling testified that she already has a life
i nsurance policy through her enployer, Wlls Fargo, and that she
tol d Respondent that she was not interested in buying nore. She
admtted that the initials and signatures on the |life insurance
policy were hers, but had no recollection of Respondent's
expl anation of the policy. M. Jungling believed that she would
have recall ed an expl anati on had one been given by Respondent,
and stated that she would have rejected the policy had
Respondent told her it would cost $108.00 over and above the
anount she was paying for auto insurance.

54. However, M. Jungling conceded that Respondent did not
rush her through the signing process. M. Jungling was in a
hurry to purchase insurance and get back to her job. She
adm tted that Respondent presented the paperwork page by page,
and that nothing prevented her fromreadi ng the paperwork.
Ms. Jungling had no problemw th the price quoted by Respondent.

55. The life insurance paperwork plainly states, in bold

| ettering above Ms. Jungling' s signature, that the annual
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premiumfor the policy is $108.00. The price of the policy is
al so stated on the Expl anation of Policies, Coverages and Cost
Br eakdown page and on the Insurance Prem um Fi nanci ng Di scl osure
Form both of which were signed by Ms. Jungling.

56. M. Jungling also did not recall the explanation given
to her by Respondent of the vehicle protection plan paperwork.
She testified that she would have rejected the policy if
Respondent had told her that it was separate and apart fromthe
aut onobi l e i nsurance required by |aw. However, as noted above,
the Optional Vehicle Protection Plan Sunmary & Acknow edgenent
page clearly stated that the vehicle protection plan was not a
condition of purchasing an autonobile policy and was an optiona
product separate fromthe autonobile insurance policy.

Ms. Jungling acknow edged that she signed this page.

57. M. Jungling testified that she did not really read
her insurance paperwork until she received a call froma
Departnment investigator, who asked if she had know ngly
purchased life insurance and the vehicle protection plan.

Ms. Jungling gave a statenent to a Departnent investigator in
February 2007. On March 16, 2007, she went to Respondent's

of fice and signed the paperwork to cancel the termlife and
vehicle protection policies, for which she received a pro-rated

r ef und.
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58. The next Conpl ai ni ng Custoner was Bruce Hansen
(Counts VI and VII). On August 19, 2006, M. Hansen entered
Respondent's Cash Regi ster office to purchase insurance.

M. Hansen testified that he has done business with Cash

Regi ster for years, but this was the first tine he had done

busi ness with Respondent's office. M. Hansen stated that he
had never bought anything other than basic auto coverage from
Cash Regi ster, and had no intention of buying anything el se when
he wal ked i nto Respondent's office.

59. M. Hansen was purchasi ng new i nsurance, not renew ng
an existing policy. |In fact, his driver's |license had been
suspended for | ack of insurance coverage. M. Hansen testified
that he told Respondent he wanted the nobst basic insurance that
woul d get his license reinstated. He owned his car outright,
and therefore was unconcerned about satisfying a financing
entity.

60. Respondent made her standard presentation to
M. Hansen. She gathered the basic information described in
Fi ndi ng of Fact 7 above, then gave M. Hansen a price quote that
i ncl uded the anmount of the down paynent and nonthly paynent
anounts. Included in the price quote were the optional vehicle
protection plan and a termlife insurance policy. M. Hansen

agreed to the price quote.
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61. Respondent next went over a pen sale sheet with
M. Hansen. As noted in the general pen sale findings above,
M. Hansen did not deny having seen the pen sale sheet and
admtted that he signed it. The pen sale docunent was identi cal
to that shown to Ms. Jungli ng.

62. Respondent used the pen sale sheet to explain to
M. Hansen that the optional vehicle protection plan included a
$1, 000 nedi cal expense that could be used toward his PIP
deducti bl e, hospital coverage of $125 per day, and rental car
rei mbursenent of $25 per day if the insured car is in an
accident or is stolen. Respondent also used the pen sale sheet
to explain the termlife insurance offered in the price quote.

63. The signed pen sale sheet indicated that M. Hansen
accepted the vehicle protection plan and the termlife insurance
policy. It also indicated that he rejected optional uninsured
not ori st, nedical paynent, accidental death, conprehensive and
collision policies.

64. Respondent next printed the policy paperwork and
reviewed it with M. Hansen. The paperwork for the vehicle
protection plan application was identical to that described in
Fi ndi ngs of Fact 45 and 46 relating to Ms. Jungling. M. Hansen
opted for the "individual plan" with a termof one year. He

signed on the signature line of the application page, and signed
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the "Optional Vehicle Protection Plan Sutmmary & Acknow edgenent
page indicating his acceptance of this optional policy.

65. Respondent went over the docunents relating to the
termlife policy. The policy named M. Hansen's nother, who
lived with M. Hansen, as the beneficiary on the $10, 000 policy,
and stated an annual prem um of $108.00. M. Hansen initialed
"no" answers to the standard insurability questions, and signed
and dated his acceptance of the policy on the signature line
provi ded.

66. Respondent showed M. Hansen an "Expl anati on of
Pol i ci es, Coverages and Cost Breakdown (Including Non-Insurance
Product s)" spreadsheet identical in formto that shown
M. Gatlin and Ms. Jungling. The "Optional Policies" subheading
listed the optional policies, their prem umanmounts, and the
total estimated cost of all products. These optional itens were
i ndividually circled by Respondent and initialed by M. Hansen.
The spreadsheet contained | anguage identical to that set forth
in Finding of Fact 18 above. M. Hansen signed and dated the
sheet in the spaces provided.

67. Respondent presented the prem um finance agreenment to
M. Hansen in the sane fashion described in Finding of Fact 26
above. On the first page of the agreenent, under the headi ng,
"Item zation of Anpbunts Financed,” was stated the type of

policy, the insurance conpany, and the annual prem um for each
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of the three policies (auto, |ife, and vehicle protection)
accepted by M. Hansen, totaling $833.00, plus $2.80 in
docunmentary stanp tax, |ess a down paynent of $92.00, for a
total amount financed of $743.80. The page discl osed the
finance charge ($93.36) and the annual percentage rate of the
| oan (26.56% . M. Hansen opted to nmake 10 nonthly paynents of
$83.72, initialed the bottomof the first sheet of the prem um
fi nance agreenent, then signed the second page to indicate his
acceptance of the | oan terns.
68. Finally, Respondent showed M. Hansen the Insurance
Prem um Fi nanci ng D scl osure Form The item zation for
M. Hansen's policies read as foll ows:
| nsurance you are REQUIRED by | aw to have:
Personal Injury Protection (PIP) $311
Property Damage Liability (PD) $219
O her insurance which you MAY be required by
| aw to have:
Bodily Injury (if an SR-22 has been
i ssued) [1° $0

OPTI ONAL i nsurance cover age:
Bodily Injury (if an SR-22 has NOT been

i ssued) $0
Medi cal Payments $0
Uni nsured Modtori st $0
Conpr ehensi ve $0
Col l'i si on $0
Acci dental Death $0
Towi ng $0
Rent al $0
Li fe I nsurance $98
Acci dent Medical Pl an $0
Vehicl e Protection |nsurance $170
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Life Policy Fee $10

SR- 22 Fee $0

Recoupnent Fee, if applicable $0

Policy Fee, if applicable $25
TOTAL | NSURANCE PREM UMS $833

Docunent Stanp Tax, if applicable $2.80
Less Down Payment applied $92. 00
AMOUNT FI NANCED (| oaned to you) $743. 80
|, Bruce K. Hansen, have read the above and

under stand the coverages | am buyi ng and how
much they cost.

Si gnhature of Naned | nsured Dat e

69. M. Hansen signed and dated the |Insurance Prem um
Fi nanci ng Di scl osure Formon the spaces indicat ed.

70. M. Hansen testified that he | eft Respondent's office
bel i eving he had bought only basic autonobile insurance. He did
not recall Respondent's explanations of the optional policies,
and conceded that he was in a hurry to conplete the transaction
and spent a total of a half-hour in Respondent's office that
day. M. Hansen testified that "I was flipping page after page,
just signing nmy nane to get out of there . . . | was trusting
the person | was working with."

71. M. Hansen testified that he did not recall Respondent
expl aining that the vehicle protection plan was a separate

optional policy that would cost himan extra $170. He did
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recall Respondent asking the insurability questions related to
the life insurance policy, but he thought they were just
"procedure.” M . Hansen conceded that Respondent m ght have
expl ai ned every page of the paperwork to him but that he was
not paying attention.

72. M. Hansen |eft Respondent's office with a copy of al
t he paperwork on his policies. He never |ooked at the paperwork
until he was contacted by a Departnent investigator in
February 2007. M. Hansen gave a statenent to the Departnent
i nvestigator and agreed to testify in order to "stop stuff Iike
this from happening,” as well as try to obtain a full refund for
the vehicle protection and termlife policies. On March 3,
2007, he went to Respondent's office and signed the paperwork to
cancel the termlife and vehicle protection policies, for which
he received a pro-rated refund.

73. The final Conplaining Customer was Sidney Dossant os
(Counts VIl and 1 X). On July 20, 2006, M. Dossantos entered
Respondent's Cash Regi ster office to purchase insurance.

M. Dossantos was renewing his policy with Direct General,
t hough this was the first tine he had done business with
Respondent’'s office. In August 2005, M. Dossantos had
purchased auto insurance plus an optional accident nedical
protection plan, a travel protection plan, and a termlife

i nsurance policy. M. Dossantos testified that he told
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Petitioner that he wi shed to purchase only basic autonobile
i nsurance, and that he rejected the optional termlife and
vehicle protection policies when Petitioner offered them

74. Respondent testified that her initial procedure is
different wwth a renewing custoner. She |ooks up the custoner
on her conputer to verify the existing policies and determne if
any noney is owed. She verifies the custoner's nane, address
and phone nunber. Respondent testified that the address is
i nportant because the custonmer's zip code is partially
determ native of the rates offered on auto insurance.

75. Respondent stated that the conmputer also lists the
optional policies that are also due for renewal, and that it is
her practice to go over these and inquire whether the custoner
wants to renew them M. Dossantos' case was conplicated by the
fact that Direct CGeneral no longer offered the travel protection
plan as a separate product. |In these cases, Respondent woul d
expl ain the vehicle protection plan, which was the current
equi val ent of the accident nedical protection and travel
protection plans that M. Dossantos purchased in 2005. See
footnote 4, supra.

76. Respondent testified that, after the customer verifies
the information on file and states which policies he wishes to
renew, she goes over a pen sale sheet with the custoner. As

noted in the general pen sale findings above, M. Dossantos did
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not deny having seen the pen sale sheet and admtted that he
signed it. The pen sale docunent was identical to those shown
to Ms. Jungling and M. Hansen.

77. The signed pen sale sheet indicated that M. Dossantos
accepted the vehicle protection plan and the termlife insurance
policy. It also indicated that he rejected optional uninsured
not ori st, nedical paynent, accidental death, conprehensive and
col lision policies.

78. Respondent next printed the policy paperwork and
reviewed it with M. Dossantos. The paperwork for the vehicle
protection plan application was identical to that described in
Fi ndi ngs of Fact 45 and 46 relating to Ms. Jungli ng.

M. Dossantos opted for the "individual plan" wth a term of one
year. He signed on the signature |ine of the application page,
and signed the "Optional Vehicle Protection Plan Summary &
Acknow edgenent"” page indicating his acceptance of this optional
policy.

79. Respondent went over the docunments relating to the
termlife policy. The policy naned M. Dossantos' parents as
t he beneficiaries on the $10,000 policy, and stated an annual
prem um of $108.00. M. Dossantos was not asked the standard
insurability questions, because this was a renewal of an
exi sting policy. M. Dossantos signed and dated his acceptance

of the policy on the signature |ine provided.
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80. Respondent showed M. Dossantos an "Expl anation of
Pol i ci es, Coverages and Cost Breakdown (Including Non-Insurance
Products)" spreadsheet identical in formto that shown to
M. Gatlin, Ms. Jungling, and M. Hansen. The "Opti onal
Pol i ci es" subheading |isted the optional policies, their prem um
anounts, and the total estimted cost of all products. These
optional itenms were individually circled by Respondent and
initialed by M. Dossantos. The spreadsheet contained | anguage
identical to that set forth in Finding of Fact 18 above.

M . Dossantos signed and dated the sheet in the spaces provided.

81. Respondent presented the prem um finance agreenent to
M . Dossantos in the sanme fashion described in Finding of Fact
26 above. On the first page of the agreenent, under the
headi ng, "ltem zation of Amounts Financed,"” was stated the type
of policy, the insurance conpany, and the annual prem um for
each of the three policies (auto, life, and vehicle protection)
accepted by M. Dossantos, totaling $913.00, plus $3.15 in
docunmentary stanp tax, |ess a down paynent of $80.00, for a
total anount financed of $836.15. The page discl osed the
finance charge ($102.47) and the annual percentage rate of the
| oan (25.93% . M. Dossantos opted to nake 10 nonthly paynents
of $93.86, initialed the bottomof the first sheet of the
prem um fi nance agreenent, then signed the second page to

i ndi cate his acceptance of the |oan terns.

36



82. Finally, Respondent showed M. Dossantos the |nsurance
Prem um Fi nanci ng Di scl osure Form The item zation for
M. Dossantos' policies read as foll ows:

| nsurance you are REQU RED by | aw to have:
Personal Injury Protection (PIP) $368
Property Danmge Liability (PD) $242

O her insurance which you MAY be required by
| aw to have:

Bodily Injury (if an SR-22 has been
i ssued) 1] $0

OPTI ONAL i nsurance cover age:
Bodily Injury (if an SR-22 has NOT been

i ssued) $0
Medi cal Paynents $0
Uni nsured Modtori st $0
Conpr ehensi ve $0
Col | i si on $0
Acci dental Death $0
Towi ng $0
Rent al $0
Li fe Insurance $98
Acci dent Medi cal Pl an $0
Vehi cl e Protection | nsurance $170
Life Policy Fee $10
SR- 22 Fee $0
Recouprment Fee, if applicable $0
Policy Fee, if applicable $25

TOTAL | NSURANCE PREM UMs $913

Docunent Stanp Tax, if applicable $3.15
Less Down Paynent applied $80. 00

AMOUNT FI NANCED (| oaned to you) $836. 15
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|, Sidney Dossantos, have read the above and
understand the coverages | am buyi ng and how
much they cost.

Si gnature of Named | nsured Dat e

83. M. Dossantos signed and dated the Insurance Prem um
Fi nanci ng D scl osure Form on the spaces indicat ed.

84. As noted above, M. Dossantos testified that he told
Respondent he only wanted basi c autonobil e insurance.

M . Dossantos, a 25-year-old college student at the tine he
pur chased i nsurance from Respondent, acknow edged havi ng

pur chased the optional policies the previous year, when he was
still living wwth his parents. However, in July 2006 he was
living in an apartnment with his girlfriend and noney was
tighter. He received life insurance through his enployer,
Publ i x Supermarkets, and did not want nore.

85. M. Dossantos conceded that his policy paperwork
clearly stated that the vehicle protection plan was optional,
but that he did not read it during the sale. M. Dossantos
sinply signed what ever papers Respondent placed in front of him

86. M. Dossantos testified that when he wal ked out of
Respondent's office on July 20, 2006, he believed that he had
bought basic auto insurance and nothing else. Like M. Jungling
and M. Hansen, he |l earned otherwi se only after being contacted

by the Departnent's investigator in February 2007. Unlike
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Ms. Jungling and M. Hansen, M. Dossantos did not |ater cancel
t he optional policies.

87. Al four of the Conplaining Custoners credibly
testified that the Departnent nmade no prom ses that they would
obtain full refunds of the prem uns paid on the optional
policies in exchange for their witten statenents or their
testinmony in this proceeding.

88. On or about August 9, 2006, Respondent changed her
principal business street address from 6318 U.S. H ghway 19
North, New Port Richey, Florida, to 5116 U. S. H ghway 19 North,
New Port Richey, Florida, but did not notify the Departnent of
this change in principal business street address until on or
about March 3, 2007.

CONCLUSI ONS OF LAW

89. DOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto, pursuant to Chapter 120,
Fl orida Statutes.

90. Chapters 624-632, 634, 635, 636, 641, 642, 648, and
651 constitute the "Florida Insurance Code." § 624.01, Fla.
Stat. It is the Departnent's responsibility to enforce the
provi sions of the Florida |Insurance Code, including the
i censure and discipline of insurance agents. 8 624.307, Fla.

St at .
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91. The Departnent is authorized to suspend or revoke
agents' |licenses, pursuant to Sections 626.611 and 626. 621,
Florida Statutes; to inpose fines on agents of up to $500. 00 or,
in cases where there are "willful violation[s] or wllful
m sconduct,” up to $3,500, and to "augment" such disciplinary
action "by an anobunt equal to any comnm ssions received by or
accruing to the credit of the [agent] in connection wth any
transaction” related to the grounds for suspension or
revocation, pursuant to Section 626.681, Florida Statutes; to
pl ace agents on probation for up to two years, pursuant to
Section 626.691, Florida Statutes!? and to order agents "to pay
restitution to any person who has been deprived of noney by [the
agent's] m sappropriation, conversion, or unlawful w thholding
of noneys belonging to insurers, insureds, beneficiaries, or
ot hers," pursuant to Section 626.692, Florida Statutes.

92. In its Adm nistrative Conplaint, the Departnment seeks
to i npose penalti es agai nst Respondent that include suspension
or revocation of Respondent's |icense and/or the inposition of
an adnministrative fine. Therefore, the Departnment has the
burden of proving by clear and convincing evidence that
Respondent conmmitted the violations alleged in the

Adm ni strative Conplaint. See Departnent of Banking and

Fi nance, Division of Securities and |Investor Protection v.

Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996); and Ferris v.
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Turlington, 510 So. 2d 292 (Fla. 1987). dear and convincing

evidence is the proper standard in |icense revocation
proceedi ngs, because they are penal in nature and inplicate

significant property rights. See Osbourne Stern, 670 So. 2d

at 935.

93. In Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the Court defined clear and convincing evidence as
fol | ows:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nmust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
convi ction, w thout hesitancy, as to the
truth of the allegations sought to be
established. Slonmowitz v. Wal ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

94. Judge Sharp, in her dissenting opinion in Wl ker v.

Fl ori da Departnent of Busi ness and Professional Regul ati on, 705

So. 2d 652, 655 (Fla. 5th DCA 1998)(Sharp, J., dissenting),
revi ewed recent pronouncenents on clear and convi nci ng evi dence:

Cl ear and convi nci ng evi dence requires nore
proof than preponderance of evidence, but

| ess than beyond a reasonable doubt. 1In re
| nqui ry Concerning a Judge re Gaziano, 696
So. 2d 744 (Fla. 1997). It is an
internedi ate | evel of proof that entails
both qualitative and quantative [sic]
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elements. |In re Adoption of Baby E.A W,
658 So. 2d 961, 967 (Fla. 1995), cert.

deni ed, 516 U. S. 1051, 116 S. C. 719, 133
L. Ed.2d 672 (1996). The sumtotal of

evi dence nust be sufficient to convince the
trier of fact without any hesitancy. Id.
It nust produce in the mnd of the fact
finder a firmbelief or conviction as to the
truth of the all egations sought to be
established. Inquiry Concerning Davey, 645
So. 2d 398, 404 (Fla. 1994).

95. In determ ning whether Petitioner has net its burden
of proof, it is necessary to evaluate its evidentiary
presentation in light of the specific allegations of wongdoing
made in the charging instrunent. Due process prohibits an
agency fromtaking penal action against an agent based on
matters not specifically alleged in the charging instrunent,
unl ess those matters have been tried by consent. See Shore

Village Property Oamers' Association, Inc. v. Departnent of

Environnental Protection, 824 So. 2d 208, 210 (Fla. 4th DCA

2002); Cottrill v. Departnment of |nsurance, 685 So. 2d 1371,

1372 (Fla. 1st DCA 1996); and Delk v. Departnent of Professiona

Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA 1992).

96. The Adm nistrative Conplaint, as nodified by the Pre-
hearing Stipulation, contains 10 counts. Counts | through IX
are the "sliding" counts, alleging that Respondent viol ated
Subsections 626.611(7) and (9), 626.621(6), 626.9521(1), and
626.9541(1)(z)1. through 3., Florida Statutes, by selling

ancillary insurance products to custoners w thout their
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"informed consent."” Count | concerns M. Gatlin's October 7,
2005, purchase of a travel protection plan from Respondent.
Count Il concerns M. Gatlin's Cctober 7, 2005, purchase of an
acci dent nedical protection plan from Respondent. Count 111
concerns M. Gatlin's QOctober 7, 2005, purchase of a termlife
policy from Respondent. Count |V concerns Ms. Jungling's
August 17, 2006, purchase of a vehicle protection plan from
Respondent. Count V concerns M. Jungling' s August 17, 2006,
purchase of a termlife policy from Respondent. Count VI
concerns M. Hansen's August 19, 2006, purchase of a vehicle
protection plan from Respondent. Count VII concerns

M . Hansen's August 19, 2006, purchase of a termlife policy
from Respondent. Count VIII concerns M. Dossantos' July 20,
2006, purchase of a vehicle protection plan from Respondent.
Count | X concerns M. Dossantos' July 20, 2006, purchase of a
termlife policy from Respondent.

97. Count X alleges that Respondent viol ated Subsection
626.621(2), Florida Statutes, by failing to "notify the
department . . . in witing within 60 days after a change of
name, residence address, principal business street address, or
mai | i ng address™ as required by Section 626.551, Florida
Statutes. In the Pre-hearing Stipulation, Respondent conceded

the facts establishing that she failed to notify the Departnent
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inwiting within 60 days of a change in her principal business
street address.

98. At all tines relevant to this case, Subsections
626.611(7) and (9), Florida Statutes, has provided as follows,
in pertinent part:

The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the license or appointnent of any
applicant, agent, title agency, adjuster,
custoner representative, service
representative, or nmanagi ng general agent,
and it shall suspend or revoke the
eligibility to hold a |icense or appointnment
of any such person, if it finds that as to
t he applicant, |icensee, or appointee any
one or nore of the foll ow ng applicable
grounds exi st:

(7) Denonstrated |ack of fitness or
trustworthi ness to engage in the business of
i nsur ance.

(9) Fraudul ent or dishonest practices in
t he conduct of busi ness under the
i cense.

99. At all tinmes relevant to this case, Subsection
626. 621(6), Florida Statutes, has provided as follows, in
pertinent part:
The departnent nmay, in its discretion, deny
an application for, suspend, revoke, or
refuse to renew or continue the |icense or
appoi ntment of any applicant, agent,

adj uster, custoner representative, service
representative, or managi ng general agent,
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100.

and it nmay suspend or revoke the eligibility
to hold a |icense or appointnent of any such
person, if it finds that as to the
applicant, licensee, or appoi ntee any one or
nore of the follow ng applicable grounds
exi st under circunstances for which such
deni al , suspension, revocation, or refusal
is not mandatory under s. 626.611:

* * *

(6) In the conduct of business under the
license . . . , engaging in unfair nethods
of conpetition or in unfair or deceptive
acts or practices, as prohibited under part
| X of this chapter, or having otherw se
shown hinself or herself to be a source of
injury or loss to the public.

At all tines relevant to this case, Subsection

626. 9521(1), Florida Statutes, has provided as foll ows:

101.

Subsections 626.9541 (1)(z)1. through 3., Florida Statutes,

No person shall engage in this state in any
trade practice which is defined in this part
as, or determ ned pursuant to s. 626.951 or
S. 626.9561 to be, an unfair nethod of
conpetition or an unfair or deceptive act or
practice invol ving the business of

i nsur ance.

At all times material to the instant case,

provi ded as follows:

(1) UNFAIR METHODS OF COVWPETI TI ON AND
UNFAI R OR DECEPTI VE ACTS. --The follow ng
are defined as unfair nmethods of conpetition
and unfair or deceptive acts or practices:

* * *

(z) Sliding. --Sliding is the act or
practice of:
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1. Representing to the applicant that a
specific ancillary coverage or product is
required by law in conjunction with the

pur chase of insurance when such coverage or
product is not required;

2. Representing to the applicant that a
specific ancillary coverage or product is
included in the policy applied for w thout
an addi tional charge when such charge is
required; or

3. Charging an applicant for a specific
ancillary coverage or product, in addition
to the cost of the insurance coverage
applied for, without the informed consent of
t he applicant.

102. Case | aw has established that an agent viol ates
Section 626.9541, Florida Statutes, if he or she fails to
provi de the applicant an adequate "oral explanation” of the
ancillary nature of the product in question, notw thstanding
that the applicant is given and signs paperwork that, if "read

with care,” would provide the applicant with such information.

See Mack v. Departnent of Financial Services, 914 So. 2d 986,

989 (Fla. 1st DCA 2005); Thomas v. State, Departnent of

| nsurance and Treasurer, 559 So. 2d 419 (Fla. 2d DCA 1990). The

requi rement for an oral explanation of the ancillary policy is
based on the fiduciary relationship between the insurance agent

and her custoners. See Thomas, 559 So. 2d at 421; Sewall .

State, 783 So. 2d 1171, 1178 (Fla. 5th DCA 2001) ("[T] he victins'
ages coupled with the fact that Sewall, their insurance agent

who stood in a fiduciary relationship with them would be
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sufficient” to justify an upward departure from sentencing

guidelines.); Natelson v. Departnent of |nsurance, 454 So. 2d

31, 32 (Fla. 1st DCA 1984)("Insurance is a business greatly
affected by the public trust, and the hol der of an agent's
license stands in a fiduciary relationship to both the client

and i nsurance conpany."); and Beardnore v. Abbott, 218 So. 2d

807, 808-809 (Fla. 3d DCA 1969)("We accept the view that the
record herein establishes that a confidential relationship
exi sted between the parties and that it was one in which
Beardnore reposed trust and confidence in his insurance
counsel or, Abbott.").

103. Because they are penal in nature, the foregoing
statutory provisions nust be strictly construed, wth any
reasonabl e doubts as to their meani ng being resolved in favor of

the licensee. See Capital National Financial Corporation v.

Departnment of |nsurance, 690 So. 2d 1335, 1337 (Fla. 3rd DCA

1997); Dyer v. Departnent of Insurance & Treasurer, 585 So. 2d

1009 (Fla. 1st DCA 1991); Bowing v. Departnment of |Insurance 394

So. 2d 165, 171-172 (Fla. 1st DCA 1981).

104. The testinonial evidence agai nst Respondent was
equi vocal at best. None of the Conpl ai ni ng Custoners could
testify as to a clear recollection of Respondent's sales
presentation. The comon thene of M. Gatlin, M. Jungling, and

M. Hansen was that they were in a hurry and did not bother to
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attend to Respondent's presentation or read what they were
initialing and signing. M. Dossantos had previously purchased
ancillary policies fromD rect General, and noted that he was
si gning paperwork for "optional™ policies, but asked no
questions. M. Gatlin at one point conceded that he all owed
Respondent to talk himinto purchasing the ancillary policies,
rendering his assertion of ignorance as to the purchase |ess
than credible.®® Lessening the credibility of the Conpl aining
Custoners regarding their lack of attention was the fact that
their signed pen sale sheets showed that they each rejected
several optional policies offered by Respondent.

105. Respondent credibly testified that her practice was
to explain that the initial price quote includes the ancillary
products, that she used a pen sale sheet to explain the
ancillary products to the custoners and offer themthe option of
accepting or rejecting the optional itens, and that she then
wal ked the custonmers through each page of the paperwork. She
circled the optional itens and had the custonmers initial them
The paperwork admitted into evidence showed Respondent's
mar ki ngs and the initials of the Conplaining Custoners,
corroborating Respondent's testinony.

106. The undersigned has noted the testinony of the
Conpl ai ning Custoners that they had no intention of purchasing

ancillary policies and woul d have rejected them had Respondent
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expl ai ned their optional nature. However, these conclusory
assertions cannot neet the standard for clear and convincing

evidence set forth in Evans Packing, 550 So. 2d at 116, n.5,

that "the facts to which the witnesses testify nust be
distinctly renmenbered” and that "the evidence nust be precise
and explicit and the witnesses nust be | acking in confusion as
to the facts in issue

107. The undersigned has al so noted the testinony of the
Conpl ai ni ng Custoners that they | eft Respondent's office
t hi nki ng they had purchased only such insurance as required by
Florida law to maintain valid registration and licensure. It
strains credulity that a custonmer could | ook at the policy
paperwor k di scussed and quoted at | ength above, even if only
| ong enough to sign or initial it, and come away with no inkling
t hat he has purchased optional products.

108. As to Counts | through I X of the Admi nistrative
Conpl ai nt, the evidence presented in this case has not produced
in the mnd of the undersigned "a firmbelief or conviction as
to the truth of the allegations sought to be established.” It
is therefore concluded that Counts | through |IX should be
di sm ssed.

109. As to Count X of the Adm nistrative Conplaints, the
Department proved by clear and convinci ng evi dence that

Respondent failed to notify the Department in witing within 60
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days of a change in her principal business street address, as
required by Section 626.551, Florida Statutes.

110. No evidence was presented that Respondent's |icense
has previously been subject to discipline for a violation of
Section 626.551, Florida Statutes. The undersi gned reconmmends
t hat Respondent be fined $250. 00, the maxi mum puni shnrent for a
first offense under the statute.

RECOMVVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat Petitioner issue a final order finding
Respondent guilty of commtting the violation alleged in Count X
of the Adm nistrative Conplaint, fining her $250.00 for such
vi ol ation, and dism ssing the remaining counts of the
Adm ni strative Conpl aint.

DONE AND ENTERED this 8th day of February, 2008, in

Tal | ahassee, Leon County, Flori da.

Loty [ Sloeroon

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

50



Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 8th day of February, 2008.

ENDNOTES

1" Chapters 624 through 632, 634, 535, 636, 641, 642, 648, and
651, Florida Statutes, constitute the "Florida Insurance Code."
See Section 624.01, Florida Statutes. Because the events at
issue in this case were alleged to have taken place during |l ate
2005 t hrough 2006, all references to the Florida Statutes w ||
be to the 2006 codification unless otherw se not ed.

2/ The Pre-Hearing Stipulation consistently spelled New Port

Ri chey as "New Port Richie." The msspelling has been corrected
in the quoted text.

3" The undersi gned has accepted these factual stipul ations. See
Col unbi a Bank for Cooperatives v. Okeel anta Sugar Cooperative,

52 So. 2d 670, 673 (Fla. 1951) ("When a case is tried upon
stipulated facts the stipulation is conclusive upon both the
trial and appellate courts in respect to matters which may
validly be nmade the subject of stipulation."); Schrinsher v.
School Board of Pal m Beach County, 694 So. 2d 856, 863 (Fla. 4th
DCA 1997) ("The hearing officer is bound by the parties’
stipulations."); and Pal m Beach Cormunity Col |l ege v. Departnent
of Admi nistration, Division of Retirenent, 579 So. 2d 300, 302
(Fla. 4th DCA 1991)("Wen the parties agree that a case is to be
tried upon stipulated facts, the stipulation is binding not only
upon the parties but also upon the trial and review ng courts.

In addition, no other or different facts will be presuned to
exist.")

4 At the tinme of the James Gatlin transaction on October 7,

2005, Direct Ceneral offered the travel protection plan, which

i ncl uded bail bond coverage, anbul ance assi stance, and

aut onobi l e rental reinbursenent, and offered the accident

medi cal protection plan, which covered hospitalization and ot her
nmedi cal treatnent. By the tinme of the later transactions,
Direct General had folded the elenments of the travel protection
and acci dent mnedical protection plans into a new "vehicle
protection plan."

M. Gatlin's insurance purchase was both first in tinme and
the first matter alleged in the Adm nistrative Conplaint. The
remai ning three Conpl ai ning Custoners wll be treated in the
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order presented by the Adm nistrative Conplaint rather than in
chronol ogi cal order.

® The findings as to the policy docunents are |argely based on
t he docunents thensel ves, supplenented by the testinony of
Respondent and the Conpl ai ni ng Custoners. As noted above,
Respondent had no direct recol | ection of the transactions with

t he Conpl ai ni ng Custoners, but she was able to explain her sales
script and state the |likely course of events by review ng the
pol i cy docunents.

" Florida | aw requires persons who have had their driver

i censes suspended or revoked, pursuant to Section 322.26 or
322.27, Florida Statutes, to submt proof of financial
responsibility as to all notor vehicles registered by such
persons. § 324.072, Fla. Stat. Such person nust carry bodily
injury liability insurance, in addition to the other required
coverages. The SR-22 is the formfiled by the insurance conpany
to verify the insured' s conpliance with the financi al
responsibility law. See Fla. Adm n. Code R 15A-3.005.

8 Ms. Jungling had a young son who lived with her.
 Florida | aw requires persons who have had their driver

| i censes suspended or revoked, pursuant to Section 322.26 or
322.27, Florida Statutes, to submt proof of financial
responsibility as to all notor vehicles registered by such
persons. 8 324.072, Fla. Stat. Such person nust carry bodily
injury liability insurance, in addition to the other required
coverages. The SR-22 is the formfiled by the insurance conpany
to verify the insured' s conpliance with the financi al
responsibility law. See Fla. Admn. Code R 15A-3.005.

1 Florida | aw requires persons who have had their driver

i censes suspended or revoked, pursuant to Section 322.26 or
322.27, Florida Statutes, to submt proof of financial
responsibility as to all nmotor vehicles registered by such
persons. § 324.072, Fla. Stat. Such person nust carry bodily
injury liability insurance, in addition to the other required
coverages. The SR-22 is the formfiled by the insurance conpany
to verify the insured' s conpliance with the financi al
responsibility law See Fla. Adm n. Code R 15A-3.005.

W' Florida | aw requires persons who have had their driver

| i censes suspended or revoked, pursuant to Section 322.26 or
322.27, Florida Statutes, to submt proof of financial
responsibility as to all notor vehicles registered by such
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persons. § 324.072, Fla. Stat. Such person nust carry bodily
injury liability insurance, in addition to the other required
coverages. The SR-22 is the formfiled by the insurance conpany
to verify the insured' s conpliance with the financi al
responsibility law. See Fla. Admn. Code R 15A-3.005.

127 petitioner may inpose a fine or place an agent on probation
in lieu of suspension or revocation of the agent's |icense

"except on a second offense or when . . . suspension [or]
revocation . . . is nmandatory." 88 626.681(1) and 626.691(1),
Fla. Stat.

138 As soon as she | ooked at the paperwork, Ms. Burinskas

ascertained that M. Gatlin had purchased three ancillary
policies and confronted hi mabout the matter. It appears |ikely
to the undersigned that enbarrassnent at Ms. Burinskas' | earning
that he had succunbed to Respondent's sal es presentation col ored
M. Gatlin's testinony, leading himto claimthat he just wasn't
payi ng attenti on when he signed the papers.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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